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AN EPISODE IN THE LAW OF TRUSTS. 
The recent decision of the Court of Appeals in Met. 

calfe v. Union Trust Company,' brings to a close an epi- 
sode in the New York law of trusts involving a very inter- 
esting question of constitutional law. 

Under the scheme of trust estates created by the Re- 
vised Statutes of 1830, applicable alike to real and personal 
property, there was provided a class of trusts under which 
the trustee is empowered to collect and receive the income 
and apply the same to the use of a person for life, or for a 
shorter term. Section 63, I R. S. 730, prevented the bene- 
ficiary of such a trust from assigning, or disposing of, his 
interest. 

A testator, domiciled in New York, made his will in 
I870 and therein created a trust of this description for the 
benefit of his wife during her life with remainder over to 
his two children, one-half to each, but in case he died with- 
out issue he gave all his property to his wife. In 1875 the 
testator died, leaving surviving his widow and two chil- 
dren, who were minors under age. The will was probated 
in 1876 and the trustee undertook his duties under it. Sub- 
sequently both children died during minority at different 
times, by reason of which the mother, the widow, inherited 
the entire remainder. Thus being in 1893 the owner of 
both the life estate and the remainder in the benefical inter- 
est in the property, she desired the trust to terminate and 
to enjoy the property her husband had left. The trustee, 
however, refused to turn over the trust estate. She there- 
upon consulted one of our leading law firms and was ad- 
vised that she had no remedy; that she must remain con- 
tent with her life interest and the power on her part to 
convey, by will or assignment, the remainder dependent 
upon her death; but that she could not enjoy any portion 
of the principal during her life and must continue to allow 
the trustee to manage it and to receive his commissions 
therefor. This advice was strictly correct, as the Court of 
Appeals had recently decided in Asche v. Asche2 that 
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under such circumstances, because of the existence of Sec. 
63, no merger was effected and the trust must continue. 

As is usually the case where a patient receives unwel- 
come advice, she thereupon changed her doctor, and ap- 
plied to another lawyer. That counsel advised her: 

" There is no law which allows you to obtain possession of the prop- 
erty in the life estate and remainder of which you are solely beneficially 
interested, but if there is no law for it, we will make a law for it." 

Thereupon was introduced into the Legislature of the 
State of New York the bill, which, on its passage, became 
Chapter 452 of the Laws of I893. This statute amended 
Section 63 so as to provide that wherever the beneficial in- 
terest in the life estate and the remainder became merged 
by assignment or otherwise the trust should thereupon 
cease and determine, and the trustee should turn over the 
property to the person in whom the title had thus merged. 
The trust was, by its express terms, made applicable to 
" any trust heretofore or hereafter created." Pursuant to- 
the statute, the widow, as life tenant, assigned to herself, as 
remainderman, her interest as life tenant, and forthwith 
brought a suit against her trustee demanding an account- 

ing and the delivery of the trust property. The trustee, 
through one of our leading law firms, defended, on the 
ground that the act was unconstitutional as applied to wills 
probated before its passage. The issues were referred to 
William C. Wilson, Esq., as referee,.who decided the law 
question in favor of the plaintiff. As the trustee's defense 
had been solely for the purpose of protecting him from 
future liability, and the judgment estopped that, no appeal 
was taken, and the widow received the estate. 

But the ripple caused by the pebble cast into the pool 
of the Revised Statutes through the enactment of Chapter 
452 of the Laws of 1893 did not die out with the close of 
the particular case which it had been intended to cover. 

During the pendency of the Act of I893 in the Legisla- 
ture, the Bar Association of the City of New York had 

fought it and the lines had been drawn on the following 
propositions of public policy involved in the former law and 
its amendments:- 

The Bar Association claimed that it was impolitic for 
the legislature to allow the provision a testator had made 
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of income for his wife, who might be a spendthrift, unused 
to business, to become alienable by her even though the 
accident of survivorship made her the owner of the remain- 
der. 

On behalf of the Amendment it was urged :- 
Ist: That the trusts to which Section 63 applied were 

not necessarily trusts created for spendthrifts. On the con- 
trary, in the majority of cases they were created merely to 
protect remainders dependent upon life estates. That in 
the case in hand had the testator foreseen the unlikely con- 
tingency of the deaths of both the infant remaindermen 
whereby the mother would become entitled to the remain- 
der, he would undoubtedly have written into the will the 
direction that the trust should then terminate, for he had 
so provided in case the children died before himself. 

2nd: That Section 63 itself was an innovation on the 
common law of merger, which, under the English decisions, 
applied to trust estates as well as to any other estates.1 

And so strong was this presumption of the common law 
merger that in the case of Asche v. Asche the merger was 
only prevented by this prohibition in the Revised Statutes. 

3rd: That spendthrift trusts were really opposed to the 
genius of our institutions, and that any person who held both 
the beneficial interest to the income and remainder of prop- 
erty should be the absolute owner of it and his creditors 
entitled to recover it. 

4th: That the act was constitutional as applied to prior 
wills,- 

A: Because a will was not a contract. 
B: Because the jurisdiction of the legislature over wills 

and estates of deceased persons came within the parens 
patria power of the legislature, similar to its jurisdiction 
over estates of infants, etc., and where all living persons 
having beneficial estates consented to the disposition made 
by the legislature there was no person competent to raise 
the question of constitutionality. 

C: Because the trustee had no estate distinct from the 
beneficial interest of the cestui que trust and could not hold 
out said trust estate in hostility to the interests of the per- 
son for whose benefit such trust was created. 

1 Radcliffe v. Bewes [18923 I Chancery 227. 
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D: Because the trustee's interest in his commissions, not 
existing at common law and being solely the creature of a 
statute liable to repeal, created no contract in futuro be- 
tween the testator, the estate or the trustee, which the legis- 
lature could not determine at any time it saw fit. 

As might have been foreseen, other cases arose under 
the Act, and the usual amount of judicial difference of opin- 
ion has arisen on the constitutional question thus presented. 
See Oviatt v. Hopkins,1 Snedeker v. Congdon,2 Newcomb 
v. Newcomb, Mills v. Mills.4 

When the personal property law was revised in I897, 
Chapter 452 of the Laws of 1893 was carried into the revi- 
sion. The important words " any trust heretofore or hereafter 
created" were omitted, but the language used was sufficient 
to clearly indicate, as shown by the dissenting opinion of 
Judge Cullen in the Metcalfe case, an intent to give the 
statute retroactive force. 

Later on the trust companies, who are chiefly interested 
in preventing trust estates under wills from being termi- 
nated, have obtained the enactment by the Legislature of 
Chapter 88 of the Laws of I903, restoring the law on this 
subject to its earlier condition. Thus the interest of a bene- 
ficiary in such a trust is rendered inalienable and no merger 
can now result. 

But although repealed, the constitutional question in- 
volved in the Act of 1893-the question of whether it was 
constitutional as applied to wills probated prior to its 
passage-including as it does general principles affecting 
the power of the Legislature, and ramifying with grave 
consequences into other fields of legislative activity, is of 
great moment, and it is of the utmost importance that it 
should be correctly decided. Unfortunately the case of 
Metcalfe v. The Union Trust Company turned on the issue 
of whether the Act of I897 was retroactive or not, and so 
no authoritative decision was made on the more important 
question. At the same time the opinions delivered deal 
with the constitutional question and are sufficiently inter- 
esting to merit a summary of the arguments and results 
reached. 

1 
(i897) 2o App. Div. 170. 

2 
(I899) 4I App. Div. 433. 

3 (I905) 33 Misc. I9I. (x4oo) 50 App. Div. 231. 
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Judge Gray, writing the opinion for the Court, although 
opposed, as he frankly states, " to the policy involved in the 
amendment of I893," says that he cannot take the view 
of the unconstitutionality of the Act of 1893, so forcibly 
presented in the opinion of the learned justice below, 
and distinctly holds--Ist, that it impairs no contract; 
2d, that the trustee's tenure does not rise to the dignity of 
an estate in opposition to the beneficial estate; that his right 
to commissions is given to him by statute only. But by 
reason of the omission from the Act of 1897 of the words 
"any trust heretofore or hereafter created," the learned 
Judge finds that the Act of 1897 is not retroactive and 
hence does not apply to the case in hand. 

Bartlett, J., agreeing that the Act of I897 has no retro- 
active effect, argues for the existence of a legal estate in the 
trustee which cannot be destroyed, and finally concludes 
that a testator has a right to leave behind him a legal trust 
which cannot be destroyed by the Legislature or the acci- 
dent of survivorship or assignment, although all the living 
persons beneficially interested and the Legislature itself so 
desire it. 

Cullen, J., dissenting, holds the Act of 1897 retroactive 
and constitutional. On the issues involved the Court 
finally stood as follows: That the Act of 1897 was not 
retroactive was held by all except Cullen, J., dissenting. 

That the Act of 1897, if retroactive, was constitutional 
as applied to prior wills was held by Cullen, Gray and 
O'Brien, JJ. 

Nays, Bartlett and Vann, JJ., Haight and Werner, not 
voting. 

The constitutional question is therefore open for future 
adjudication. 

Some lawyers have cried out against the existence of 
dissenting opinions. A perusal, however, of the masterly 
and luminous dissenting opinion of Judge Cullen in this 
case1 is sufficient to justify the proposition that there are 
occasions when dissenting opinions should be written. 

With the force, directness and legal acumen which usu- 
ally distinguish the learned justice, he makes the following 
propositions as clear as noonday: 

Pages 51 to 62. 
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ISt: That the statute, if retroactive, is constitutional as 
applied in trusts created before its enactment, citing as 
authority Clarke v. Van Surlay,l Cochran v. Van Surlay,2 
Towle v. Forney,3 Suydam v. Williamson,4 Leggett v. 
Hunter.6 These cases all hold distinctly that a will is not 
a contract and that the Legislature may vary its provisions 
provided all living persons entitled to estates under it con- 
sent. This power flows from the original parens patriae 
power of the king over estates of infants and persons non 
compos mentis and trusts, only a portion of which has been 
delegated to the courts of chancery, the remaining attri- 
butes of sovereignty still being in the legislature. And 
that these authorities are clearly right can be proved by a 
historical review of the rise and evolution of the powers of 
the legislature and of the court of chancery from the orig- 
inal prerogatives of the king-a history too extensive to be 
worked out in this article. 

Answering the argument of Judge Bartlett that the 
legislature cannot interfere with the scheme of a will there- 
tofore probated, Judge Cullen says: 

" There is no inhibition in the Constitution against the destruction of 
trusts or against setting aside wills. There is, however, a provision that 
no person shall be deprived of property without due process of law, and, 
therefore, if the effect of the abrogation of the trust is to deprive any one 
of a property right, the statute would be unconstitutional and void. But 
injuria non fit volenti, and it is entirely plain that where every one in 
interest consents, no one is deprived of any property. If that is not so, who 
is it whose rights are invaded ? Name the person."6 

He then proceeds to show that a dead man is not a 
person who has rights under our conception of the Con- 
stitution. 

Answering the suggestion contained in Oviatt v. Hop- 
kinsl that the statute operated to deprive the trustee of his 
property and therefore was unconstitutional, Judge Cullen 
clearly shows that a trustee cannot assert rights in hostility 
to the rights of the beneficiary, and that since the tenure of 
a trustee to his office is subject to the court of chancery8 

1 
(1836) 15 Wend. 436. 

2 
(1838) 20 Wend. 365. 

3 (I856) I4 N. Y. 423. 
4 (i860) 24 How. 427; (I867) 6 Wall. 723. 

(1859) 19 N. Y. 445. 6 Page 59. 7 
(I897) 20 App. Div. i68. 

8Matter of Morgan (1872) 63 Barb. 621; Doraismes v. Dunham, 
1880) 22 Hun. 86. 
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he has no estate to be protected. An even more conclusive 
answer is that unless he can claim a vested estate in future 
commissions, which he evidently cannot do for the reason 
that his commissions and the amount of them are entirely 
subject as to future acts to the present repeal of the com- 
mission act by the legislature or the subsequent refusal of 
the same by the court of chancery under certain conditions, 
it follows that his estate is a mere dry estate having no 
beneficial interest whatsoever, and hence not constituting 
property. And especially is this true when we look back 
into the history of trusts and find that originally no com- 
missions were allowed, and that they are solely the creatures 
of the statute, and that the statute does not constitute a 
contract with the trustee, except, perhaps, for past commis- 
sions earned. Again the history of trusts shows that trusts 
were created for the benefit of the beneficial owners of the 
estate, not the beneficial estate for the benefit of the trustee. 
The latter view puts the cart before the horse, and violates 
the fundamental conception of a trust. For a trust may 
exist without a trustee, but never without a beneficiary. 

In a rather amusing close to his opinion, Justice Cullen 
points out the peculiar result of the opposing view as cal- 
culated in the case of the will under discussion to bring 
about a state of facts directly opposed to the wishes of the tes- 
tator. Under the will in controversy, the trust estate was 
to last during the life of the widow or until her remarriage. 
Without remarrying, she having become possessed of the 
beneficial interest in both the remainder and the life estate, 
applied to get the property from the trustee. The prevail- 
ing opinion decreed that she should not, because the Act of 
I897 was construed not to be retroactive in its effect. 

Judge Cullen thus describes the legal joke perpetrated 
by the result:1 

" I doubt, however, whether the decision of the Appellate Division in 
this case does conduce to effectuate the desire of the testator, by no means 
an uncommon one, that his widow should remain unmarried. Under that 
decision, the plaintiff cannot now take the principal of the property, but 
the day on which she marries the trust terminates, and under the assign- 
ment from her children to her she is entitled to the whole fund. The title 
of the present case on appeal would seem to indicate that this peculiar 
temptation has as yet proved insufficient to induce the plaintiff to thrust 
aside the memory of her deceased husband." 

1 
Page 62, 
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The decision was rendered February 2I, 1905. Query: 
Will the aforesaid pecuniary temptation prove sufficient to 
bring about this remarriage, and thus the substantial nulli- 
fication of the court's decree and frustration of the wishes 
of the testator ? 

The opinions in the Metcalfe case and in the other liti- 
gations referred to against the constitutionality of the Act 
of I893 viewed in the light of the conclusive argument of 
Judge Cullen's dissenting opinion in the Metcalfe case, are 
all pertinent examples of the extreme difficulty of obtaining 
from judges a correct construction of a statute according to 
logic and the true evolution of the legal history of the sub- 
ject matter when the result of such decision is opposed to 
their own views as to what the public policy of the legisla- 
tion should be. Not agreeing with the public policy of 
allowing trust estates for life to become merged in the 
remainder, there is finally reached the extreme height of 

judicial legislation resulting in the repeal of a legislative 
enactment set forth by Judge Bartlett-in his opinion in the 
Metcalfe case. Therein he holds that the dead hand of the 
testator shall continue his will contrary.to the wishes of 
all living persons beneficially interested in the property and 
of the legislature itself, heretofore under such circumstances 
always construed to possess the high prerogatives of 
the king over testamentary dispositions. 

The abuse of judicial legislation could no further go. It 
is to be hoped that when this question may hereafter come 
up for authoritative decision, the sane and just views of the 
dissenting opinion of Judge Cullen in the Metcalfe case 
upholding the constitutionality of such a retroactive act 
relating to trusts will receive from the full court the 
approval it so justly deserves. 

R. FLOYD CLARKE. 
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